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Court of Appeals of the District of Colombia. 

No. 3165. 

Harry M. Leonard, Appellant, 

vs. 

Edmund Russell Voglbr. 

a Supreme Court of the District of Columbia. 

Equity. No. 35158. 

Edmund Russel \ ooler, 1 lain tiff, 


Harry M. Leonard, Theodore 11. Lewis, (1 horde I* lint, Artiii r 

p. Middleton, Defendants. 

United States of America, 

District of ('ohnnlna. ss: 

He it remendiered, that in the Supreme Court of the District of 
Columbia, at. the City of Washington, in said 1 ,ls,r,, ‘> ll "' " ,m * 
hereinafter mentioned, the following papers were hied and pnacd- 
ings had, in the almv&entitled cause, to wit 

j llill. 

Filed September 26, 1917. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court for said District. 

Equity. No. 35458. 

Edmund Russell Voglkr, Plaintiff, 


Harry M. Leonard, Theodore H. Lewis, (Ieorue Ilint, Arthur 

P. Middleton, Defendants. 

To the Supreme Court of the Dirtriet of Columbia: 

Plaintiff states as follows: . . . A v 

1. The plaintiff, Edmund Russell \ ogler, is a subject of the King 
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2 HARRY M. LEONARD VS. EDMUND RUSSELL VOCLER. 

of Great Britain and a resident of Vancouver iw r- , 

brings this suit in his own right. ’ "• C > Canada, and 

2. Harry M. Leonard is a subject of the Kiim nf rv„,t n • , 

a resident of Victoria It r 1 , ,8 °t Great Britain and 

Lewis is a subject of* the KW f 1 ^defendant Theodore H. 

Vancouver I! C Canada l,n , ^rwt Britain and a resident of 

sylvanm; and the defendant \rthur l> Mi 1 n ! 1 lulade, P. hla > 1 enn- 
United States and a itZ !' V'ddlct.m is a citizen of the 

said defendants is sued in his own right T hat «*l> of 

antTlSl^' A «? riI A ' 1 V l 917 «>e defend- 

the U. S. Patent' om« intheCh-'f"vu' U , 0 " tltle<1 Xo ‘ "* 

lumbia, as tile inventor covering ' ° “-dnngton, District of Co¬ 
part ieulariy tombed in the papers in said ,Xj cause!'"’ “ " 10re 

2 said imtent cause Uie'sliid Thwldorc''ll"! ew[- v . , i ’ alC " | t or in 
divided fnrtv . u * assigned an un- 

fendant Harry M. Leonid.’£5 KSmtcTvd U, "° *** ^ 
thereof unto himself the said Theodore I cuds Tl , ’- r T'""" 
hv agreement the said defendant H iri v \'l I T / *, p f lor tllereto 

Edmund Russell Voglcr , “ ractXand dhT 1 " " ,,d tl,e plllintiff 
tween themselves wherchv it was aim'j. , -'7V, e partners be- 

ard and the said Edmund RusselM\K,lo* 11,6 suid Harr . v M. Leon- 

like sums of money into the further ing *'' 0rc ea11 to l >Iace certain 
vention, equally e ^ or consummation of said in- 

said Plaintiff Bogler u^v in l! !; ! , 1 defendant Leonard and 
(hereinbefore set forth ) eannllv \ pt ' * IT* < t ,mdlv *ded interest 
"d, one half C 9 V ° gl ° r and L «>'“ 

of them. It was estimate,! hv- J l V one-halt per centum to each 
should each place from $'>0 00 to * I no on ' V* 1 Toglerand Leonard 
nership enterprise Tie. ill® * ( ( °° and no " ,ore *•» said part- 

!^&szss+ r-" ,c r u ?■ * 

but owmg |„ the war and other reasons the S3 defend ,ni'tj‘ ,P ,’ 

decided that said trio win „ n nm.n,. . . 11 y^ienaant J jeon ard 

... war between the United's oes'lT't'''^ ‘° ret>y t,le dedara- 

That it was agreed that sai ,1 .f,.„ i ?* Al "T (a Germany. 

Vogler should'cach $? “7 

merit and contract consisted nf V m-i .,1 nt *\- *' ,at agree- 

tween said plaintiff Vo<der and «iid dnf C °T ei ^T tl0ns and ^ etters be- 
after said agreement was reduced t ondant Leonard; That there- 

was to ho stuHsl I v he SaBjWl <m Ju ” T e 25th, 1917, 

contents of the said agreement. 1 ' ' f " dls< ' over y as to the 

enterprise! the^id'phintiff^MnTd^R^ Si }j d agreement and said 
pay into said entenlrise'sums no!' " R*>asell Vogler. did actually 
«nd Stay Nine Delta, „d 
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avers that the defendant I Tarn’ M. Leonard did not on his part place 
in said enterprise a like slim or any other sum or sums of money 
whatsoever, as provided in the agreement existing between them 
that he should so do, and said Leonard has at all times failed so to 
comply with his said agreement although he often promised so to do. 
That, thereafter, without notice to or with the consent of this plain¬ 
tiff, and without the knowledge of this plaintiff, the defendant 
Harry M. Ixnmard (together with the defendants Theodore H. Lewis, 
George Flint and Arthur P. Middleton) did agree that in the event 
said defendant George Flint should place $5,000.00 in said enter¬ 
prise, then that in that event the 100 i>or cent ownership in said in¬ 
vention, application and improvements made on slid invention 
should l>e owned and conveyed as follows; 51 per cent unto said 
George Flint; 10 per cent unto said Arthur P. Middleton, and 30 per 
centum unto and ix'tween said Ilarrv M. IxKinard and said Theodore 
H. I je wis. Thereafter by agreement between themselves the said 
T>eonard and Lewis divided said 30 per cent between themselves as 
follows; LS per cent unto said Lewis, and 12 per cent unto said Leon¬ 
ard. A copy of said agreement between said four defendants is 
hereunto attached and made a part of this bill of complaint marked 
Plaintiff’s Exhibit A, and was entered into on about the 

4 11th day of August, A. D., 1917. That it was not until about 
Sep. 5-1917, that the plaintiff learned of this agreement. 

That alHmt August 24, 1917, being in utter ignorance of this new ar¬ 
rangement in disregard of plaintiff’s rights, plaintiff wired to de¬ 
fendant Harry M. Leonard that he plaintiff was ready to advance 
more money when defendant Leonard should fulfill his, Leonard s 
part of the contract existing originally as aforesaid, between plain¬ 
tiff and said Leonard. That said defendant Leonard, still trying to 
conceal the fact that he Leonard had parted with part of plaintiff’s 
rights in the premises, as aforesaid, wrote to plaintiff attempting to 
rescind his arrangement with the plaintiff, although a 4o per cent in¬ 
terest had wrongfully l>een diminished to 12 per cent by the said 
Leonard, and this plaintiff claims the right to be subrogated to and 
declared to own the said entire 12 per cent now in defendant Leon¬ 
ard's name, both in the original invention and in the improved in¬ 
vention thereof, as follows; That finding the said invention set forth 
in said patent number 197891, which was not automatic, would not 
meet the requirements of the government, the defendants Arthur P. 
Middleton and Theodore IT. Lewis, improved the said invention by 
making the same automatic, and embodying and including tnerein 
the main features of said original application No. 197891, to wit 
retaining the magazine and feed features of the original invention. 
That all of said inventions were embraced in the contract between 
plaintiff and defendant Leonard, and were included in the said agree¬ 
ment of August 11, 1917, entered into between all the defendants. 

5. That the original papers filed in the U. S. Patent Office in said 
application 197891, and other papers relating thereto, and all 

5 rights, models, drawings and everything applicable to said 
inventions are actually in the District of Columbia,. and 

subject to the jurisdiction of this Honorable Court, That plaintiff 
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“h& & JsJ l “™? « i». 

per cent to 12 per cent will^in o wron g/ully, from 45 

nocent purchasers unless prevented from ^oTngTy t'.d^u£ 
prSJT'™’ P,alnUff " ithout -V or adeqtt "med^aflaw, 

con i i n an ding ° s'a id" defendmits TtorrTTl wnan^TlS 6 
Lewis George Flint and Arthur P \i;,i iii ! ' 1 heodore H. 

the exigencies of this bill of compiaint ' "’ aPP<3ar “ nd answer 

fendantst/shain"rctornlSotfr h^ f"'' i ! Kft ' n ' St su<h of said d «- 
and provided. ot U> l * found > « s ,n such cases made 

tiff 'to^lumrSf lK by I* 8 de< ™ d «*u» ‘he said plain- 
the title to said invention i? <0nt reniainm £ said application, 

the title t , 1 i l ; K ’ ?" 0,,mbenn g or in any manner dealing with 

models or anything iXtlnc 1^!^’“n a W ,1 I io,tion ' 
mentioned in dispute 8 ’ ° r “ the twelve P cr rent herein 

6 to\hiTniainHff a f d H f? ry M Leonard he required to account 

•Sid defiantH™ mTZ T* ^ l>,aintiff “> ‘he 

discover^ oT ?hf n”emor„mi nrry f M - U ° nard b ° *> ’»ve full 

1917 ,j. u'; a K-n n ", ? f agreement dated about June 25 

emlxidv the terms of the ™ ," ni , U ! bave ln llis Possession, and to 
plaintiff. ' agreement between said defendant and this 

I^naTdt 1 5—and sho* 8 r " le ""T”* the defe n d ant, Harry M. 
should not lie granted. ,y "' e P raycrs of this petition 

■nay require > aml < to the^mlrt ^rn'meet'a^d^ro)^" 8 ^ 111 ' 6 ° f th ° Caso 

EDMUND RUSSELL VOOLER. 

MASON N. RICHARDSON, 

CHAS. S. SHREVE, 

Atorneys for Plaintiff. 

District ok Columbia, To vit: 

read Hie" aforegoing'hi]Uf^rnnhim h° 8 ° lem " ly 8wear that I have 
contents thereof, and hat ! ' by T 81 R ned - and know the 

I verily believe to C true ° f faCt M therein «* forth 

EDMUND RUSSELL VOGLER. 



5 


f 

HARRY M. LEONARD VS. EDMUND RUSSELL VOGLER. 

Subscribed and sworn to before me this 2bth day of September, 

' 19 [seal.1 GUY C. WILLIAMS, 

Notary Public in and for the District of Columbia. 


7 Copy. 

Plaintiff’s Exhibit A. 
Agreement. 


Memorandum or agreement entered into by and between Messrs. 
Theodore H. Ivewis, Harry M. Leonard, and Arthur P. Middleton, 
parties of the first part, and George Flint, party of the second part. 


(1) The parties of the first part are the inventors, or owners, 
of certain improvements in Guns, upon which an application has 
l>een tiled in the United States Patent Office on the 27th day of 
April, 1917, and other applications are in course of preparation. 

(2) The parties of the first part wish to secure assistance in the 
building of a perfect gun to submitted to the United States Govern¬ 
ment and its Allies, and desire financial assistance in this connection 
as well as financial backing in the manufacture of the invention after 
acceptance, and for this reason have requested Mr. George Hint ot 
590 Bourse Building, Philadelphia, Pa., to take an interest with them 


in the invention. . . , , ,. 

(3) The party of the second part is w illing to join with the parties 

of the first part in the development and manufacture of the inven¬ 
tion and to this end has paid the parties of the first part One Thou- 
sand Dollars ($1,000.00), the receipt of which is hereby acknowl¬ 
edged. He further agrees to pay to the parties of the first part two 
Hundred and Fifty Dollars ($250.00) a month beginning Saturday 
August 18th, until the gun has been built and tested, it being un¬ 
derstood. however, that the limit of his financial advances 
8 shall ho Five Thousand Dollars ($5,000.00), and that against 
this Five Thousand Dollars ($5,000.00) he shall be credited 
with the One Thousand Dollars ($1,000.00) already paid and the 

monthly amount indicated above. 

(4) It is mutually agreed that a company shall be organized after 

the gun has been built and tested with a capitalization to be agreed 
upon, of which the said George Flint shall have 51%, Messjs Theis 
dore H. Lewis and Harry M. Leonard 30% and Arthur P. Middleton 

1 (5) It is further understood and agreed that the party of the sec¬ 
ond part shall be reimbursed his expenditures out of the first I ,ro . lt '?: 

(6) It is mutually agreed that the party of the second part shall 
co-operate with the parties of the first part and assist them in every 
wav in his power, to interest Governments or parties likely to be in¬ 
terested in the invention, and also to assist in the manufacture of 
the gun after approval by the United States, or any one of its Allies. 
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''lo e L>u7ld fc f^ q,mntit'L g an , W ?!'- eost 0nc u Hundred Dollar, 

agreed that if tin's cosM-an be reduced the"^ y , i nderst . ood and 
shall receive 20% ( >f ti, n r i , e parties of the firnt part 

($100.00) ifs a mvaltv on ,T. " ** °"' ? ne Hundred Dollar, 

States or its Allies.' ' ‘ K made > " llether for the United 

tlm receipt *<if an'o'njer'Tliat^thoc m th ® a< , ce P ,ance .°f the Run and 
salary for .Mr. Theodore II J ew is '',1!""' pl ? vi , de a reasonable 
that he ,nay devote himself to *° 

ii,ere -k no 

0 the (.rice of the min «||»|| I l m,tual consent and that 
not l ' fi i '* hxed b y mutual eonsent 

parties heLo^Ll “ nd ,l f rPe,i thnt all of the 

ho directors of the said company. proposed company and shall 

presence of suWrfw^witne^! leS have • 81 S ned their names in the 

Witnesses : 


Washington, I). C. 


bpa. to Answer. 


Issued September 2b, 1917. 

Il/l^w-fs^G^rgeVhnf Arth^ir^/^ddleton^^efe^da^!^^ 0 ™ 

of the Kill, under n iiu of itVi.'b , 111 V 1 answer the exigency 

tempt, as the <WXdl alw r I T! r! 1 8U ° h other P«*«* of oon- 
l>e not entered in the Clerk’s no ! * it ' our appearance in this suit 
taken for confZd OH “' 0 V ' ,th,n sald time the bill may I* 

^ itnosh. Hie Honorable J Jfarrv Oovirurf/m pu; « T 
Court, the 2b" day of Sept., A. D. 1917 ^ C ef Justlce of said 

tSEAL l „ JOilN R. YOUNG, Clerk 

ByP. E. CUNNINGHAM, 

RICHARDSON & SHREVE, Attorne,/-. Amg t<mt Clerk. 

^ Marshal's Return. 

N(? r i-3 not'to bl found Oct. m-l 2 9n d 4 'P ersonall y Sept. 29-1917. 

MAURICE SPLA1N, 

Marshal , 
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Affidavit as to Non-residence. 

Filed October 16, 1917. 

******* 

District of Columbia, To wit: 

I, Edmund R. Vogler, the above named plaintiff, being first duly 
sworn on oath depose and say that I am personally acquainted \vith 
Harry M. Leonard the above named defendant and have known him 
6 years. That the said defendant is a non-resident of the District 
of Columbia, namely that said defendant resides in the City of Vic¬ 
toria British Columbia, Canada, and has been a resident of that place 

for many year,. EDMUND R. VOGLER. 


Subscribed and sworn to before me this 10th day of October, A. I). 


1917. 

[seal.] 


GUY C. WILLIAMS, 

Notary Public, D. C. 


Order of Publication. 
Filed October 18, 1917. 


The object of this suit is to have the plaintiff subrogated to and 
decreed to own and have a lien on, free from any claim of Ilarry M. 
Leonard, the defendant, in and to a certain twelve per cent intercut 
in the name of or assigned to defendant Ilarry M. Leonard, in 
11 a certain application No. 167891 Patent Office of the United 
States, Washington, D. # C., and all drawings, improvements, 
inventions enterprise, rights, models, therein and in addition thereto, 
in the District of Columbia, and for discovery against the said Harry 
M. Leonard, and an accounting therein by said defendant. On 
motion of the plaintiff it is this 18th day of October, A. D. 1917, 
ordered that the defendant, Harry M. Leonard, cause his appearance 
to be entered herein on or before the fortieth day, exclusive of Sun- 
davs and Legal holidays, occurring after the first publication of this 
order- otherwise this cause will be proceeded with as in case of de¬ 
fault. * Provided a copy of this order is published at least once a week 
for three successive weeks in the Washington Law Reporter and the 
Evening Star before said day. 

By the Court, ASHLEY M. GOULD, 

Justice. 
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Proof of Publication in the Washington Lmo Reporter. 
Filed November 21, 1917. 


Copy of Nolice. 

Maaon N - Ric hardson “"<1 Charles S. Shreve, Attorneys. 

In the Supreme Court of the District of Columbia. 

Edmund Russell Vogler, Plaintiff, v. Harry M. Leonard et al 

Defendants. ’’ 

Equity, No. 35,-158. 

Order of Publication . 

sSpS'SSSHTsi 

in the name of or assigned to defendant Harry AI LeotuYi?n« 

12 States" fiington D*' c® 789 ]’ n*!f nt °" iw of the United 

inventions, ent^rij rfghte niu^V" 88 ’ 
tion thereto in the l)iY,,Y’.f> models, therein and in addi- 

the said Harry MLeonard ^ f ° r , discover >- a fi ainst 

fendant. On motion of the plaintiff ‘ tTs" this 8 ihT ^ 

A. 1). 1917, ordered that the «Wei,dwU IW%. f ° cto Y r > 

appearance to be entered herein nn i r ^ t ^° nar< ^ rause his 

once a u ^YaYhr^ P^ed at least 

porter and The Evening1 ! Z^ ln T be '' ashington Law Re- 

(Seal) Ashley AI. Gould, Justice uYue^W^Tei^T Y e U« urt: 
Clerk, by F. E. Cunningham, Asst. Clerk Py ’ ' L R Youn & 

A ffidavit. 

District of Columbia, To wit: 

Dis^FrantTS^X”?!.’* ^ PubUc in and for *tid 

oath savs he is the Alanager of ITc*i'^ d" ac eordingto law, on 

pany,”'‘publisherof ‘^wLhto«o^ I ^ ter *“**”* Com- 

newspaper printed and published in^thp tw • ^P^er, a wee ^ly 

the advertisement of which the annexed i* « I™ 1 aforesaid > and th at 

1 Ule annexed is a true copy was published 


0 
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in the regular editions of said weekly newspaper Three times, on 
the following dates October 19-26, November 2, 1917. 

FRANK B. CROWN, 

General Manager. 

13 Sworn to and subscribed before me Nov. 5, 1917. 

[seal. ] WILLIAM ROSSER, 

Notary Public, District of Columbia. 

Ottice of Publication, 518 Fifth Street N. W. 

No. 35,458. Doc. —. F-696. 

Edmund Russell Vogler, Pltff.s., v. Harry M. Leonard et ah, 

Defendants. 

Washington, D. C., November 2, 1917. 

M. Mason N. Richardson and Charles S. Shreve to The Law 
Rei>orter Printing Company, Dr., Publisher of “The Wash¬ 
ington Law Reporter.” 

For Publishing the attached Legal Notice.. $9.07 

Received payment for the Company Nov. 12 1917. 

FRANK B. CROWN, 

General Manager, 

Per J. H. P. 


Proof of Publication in the Evening Star. 

Copy of Notice same as in The Washington Law Reporter. 

Affidavit. 


District of Columbia, ss: 

Personally appeared before me, Jay B. Smith, a Notary Public 
in and for the District aforesaid, Fleming Newbold, who being duly 
sworn according to law, on oath says that he is the Agent and Busi¬ 
ness Manager of The Evening Star, a daily newspaper Published in 
this City of Washington, District of Columbia, and that the advertise¬ 
ment, of which the annexed is a true copy, was published in said 
newspaper 3 times on the following dates: Oct. 19, 26, Nov. 2, 1917, at 
a cost of Ten & 20/100 (10.20) Dollars. 

FLEMING NEWBOLD. 

14 Sworn to and subscribed before me Nov. 2, 1917. 

[seal.] JAY B. SMITH, 

Notary Public . 


2—3165a 
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The Evening Star Newspaper Co. in Account with M \f 
Richardson & Chas. S. Shreve, Att’y-, 1009 7 St. N. \V., City. * ’ 

Contract Hills Payable Monthly. 

To Advertising as follows: Yogler vs. Leonard. 


Date, 1917 
Oct. 19. 


Classification 
I^egal Notice. 


Daily Sunday 
34 

• • • • 

Nov. 12/17 

Paid 

Jay It. Smith 
For Co. 
Thanks 


Times 

3 


Debit 

10 20 


Motion to Vacate. 

% 

Filed January 23, 1918. 


-Sr 

a non-resident of the DktnVt i • fi , , uollIt Mat he is 

sonallv ,e not been per- 

this Court, i«ri*lioU«A of 

complaint is phv'deallv within ti • Iin ed in the bill of 

£ :;,:s ff a=SrsSfi? 

15 te,7n? mf" ^ •» "'*■ « "» 5“U »; 

Attorney, for Ilarry M. L^nanL Appearing 
ancl None Other. ^ ° f M ° lion 
ToMa-sm N. Richardson and Charles S. Shreve, Attorneys for Plain- 

calfrfS S\ttentLn h df‘i, e e ^ an<1 “ d -*">■> "ill be 
the 25th da^o January ^ T* 10 "’ Friday next, 

thereafter as counsel can be heard ’ ° Cl(K ' k ** m -’ ° r 80 8000 

... • „ W. C. SULLIVAN, 

Attorney or Harry M. Leonard, Appearing 
■ penalh / for the Purposes of the Fore- 

Oth!r an<l Annexed Motion and None 



HARRY M. LEONARD VS. EDMUND RUSSELL VOGLER. 


11 


Order Overruling Motion, to Vacate. 

Filed February 8,1918. 

******* 

Upon consideration of the motion of the defendant Harry M. 
Leonard herein to vacate the order of publication had in this cause 
against him, it is this 8th day of February, A. 1). 1918, ordered and 
decreed that the said motion be and the same hereby, is overruled and 
denied. 

By the Court, 

F. L. SIDDONS, 

Justice. 

16 Order Allowing Special Appeal. 

Filed March 14, 1918. 

Court of Appeals of the District of Columbia, January Term, 1918. 

No. 496, Original Docket. 

Equity. No. 35458. 

Harry M. Leonard, Petitioner, 
vs. 

Edward Russell Vogler, Respondent. 

On consideration of the petition for the allowance of a special ap¬ 
peal in the above entitled cause from the order of the Supreme Court 
of the District of Columbia entered therein on the 8th day of Feb¬ 
ruary, A. D. 1918, It is by the Court this day ordered that the said 
petition be and the same is hereby granted. 

Per Mr. Chief Justice SMYTH, 

March 9, 1918. 

A true Copy. 

Test: 

[seal.] HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Assignment of Errors. 

Filed March 14, 1918. 

* * * * * * * * 

1. The court erred in overruling the motion to vacate. 

2. The court erred in holding that the cause was one of which it 
could acquire iurisdiction without personal service of process. 

W. C. SULLIVAN, 

Attorney for Harry M. Leonard, Appearing 
Specially for the Purposes of the Motion to 
Vacate and None Other. 
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‘ Designation of Record. 

Filed March 14,1918. 

. * * * * * * * 

It is hereby stipulated and agreed by and between the plaintiff 
Edmund Russell \ ogler and the defendant Harry M Leonard bv 
the.r resect, vo attorneys, the said Harry M. Leonard appearing sn£ 
,l -V for the purjHise of the motion to vacate heretofore filed in the 
above ent.tled cause, and none other, that the record upon he s, eckl 
a -|»eal allowed by the Court of Appeals from the order entered on the 
8th day of February, 1918 shall consist of the following 
* e r !^ 1Iltl an< l Exhibit filed Septcml>er 2(> 1917 

10^*»*• “• m '- “ J «”"*< OcW* 

l« i l!H7 <lilVlt ° f non ' residenPe of Harry M. Leonard filed October 
4. Order of publication. 

vembTr r ?i fe 1917 PUbliCati0n an<1 afll<lavit of r,,1,ilil >K **me filed No- 

*’• Motion to vacate filed January 23, 1917 
7. Order of February 8, 1918. 

MASON N. RICHARDSON, 

Cl I AS. S. SHREVE, 

Attorneys for Plaintiff. 

w. c. SULLIVAN, 

.1 ttorney for Defendant Harry M. Leonard 
Appearing Specially for the Purpose of 
the Motion t<) Vacate and for A 'one Other. 

18 Supreme Court of the District of Columbia. 

United States oe America, 

District of Columbia, ss: 

T, John R. Young, Clerk of the Supreme Court of the District of 
Cohmibia. hereby certify the foregoing pages numbered from 1 to 
1 ’ r>otIi lnclusne, to l>e a true and correct transcript of the record 

Ml °- f oounsel lleroi " fi'wl, copy of which is made 

part of this transcript, in cause No. 35458 in Equity wherein Ed 
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IN THE 


Court of Appeals, Siatrirt of Columbia 


April Term, 1918. 



Harry M. Leonard, Appellant , 

vs. 

Edmund Russell Vogler, Appellee. 


BRIEF FOR APPELLANT, 


This cause comes before the Court upon special appeal 
allowed by it from an order of the Supreme Court of the 
District of Columbia overruling a motion to vacate an order 
of publication, in a suit brought by the appellee against the 
appellant and certain formal parties, seeking the establish¬ 
ment and enforcement of an alleged lien in connection with a 
certain invention, inchoate patent rights, drawings and mod¬ 
els, and for an accounting, injunction and discovery. Both 
the appellant and the appellee are non-resident subjects of 
Great Britain, residing in British Columbia. The only at¬ 
tempt to obtain jurisdiction of the appellant, or of his rights 
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*** “»■ «. appellee 


statement of Bill. 

The substantive allegations of the bill are- 
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construction is not a sufficient basis for the exercise by the 
Court of its judicial functions in that regard. 

(4) That the original application of the original inventor, 
and other i>apers relating thereto, and all rights, models, 
drawings, and everything applicable to said invention are 
in the District of Columbia (Rec., p. 3)—unaccompanied 
by any averment as to what these rights, models, drawings 
or “everything” are, or that appellant himself ever acquired 
any interest therein, much less that he ever agreed to give 
appellee any such interest or any part thereof. 

ASSIGNMENTS OF ERROR. 

1. The Court erred in overruling the motion to vacate. 

2. The Court erred in holding that the cause was one of 
which it could acquire jurisdiction without personal service 
of process. 

Points and Argument. 

The points of law which present themselves for consider¬ 
ation are five in number, namely: 

I. Neither an application for a patent nor the letters patent 
issued by the Government have a situs or locality in any 
such sense as to render them the basis of a proceeding in 
rem, so as to be subject to the jurisdiction of any Court upon 
publication and without personal service of process. 

II. That an assignment of a thing not yet in existence, 
executed even in the most solemn form, is not the subject 
of judicial cognizance until that thing has come into exist¬ 
ence. 

III. That an assignment of an invention, or of the letters 
patent thereupon, or of the application for such letters patent, 
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does not carry any interest in subsequent inventions of the 
same or different inventors, whether they be original in¬ 
ventions or improvements upon the one assigned. 

IV. That an assignment of letters patent carries with it no 
interest in “models, drawings, and everything,’’ or in any 
of them, without a reference thereto in the assignment or 
language broad enough by its terms to include the same, nor 
can a suit be maintained concerning them without some 
description or designation thereof. 

V. The maintenance of this proceeding constitutes depriva¬ 
tion of property without due process of law, in violation of 
the Constitution of the United States. 

I. 

The only pretence of authority for the maintenance of 
this proceeding is found in Section 105 of the Code, namely: 



“Publication may be substituted for personal service 
of process upon any defendant who can not be found 
and who is shown by affidavit to be a non-resident, 
* * * in suits for * * * the enforcement of 
Mechanics’ Liens, and all other liens against real or 
personal property within the District, and in all actions 
at law and in equity which have for their immediate 
object the enforcement or establishment of any lawful 
right, claim or demand to or against any real or per¬ 
sonal property within the jurisdiction of the Court.” 

It is necessary, therefore, under the express terms of the 
statute, that the property proceeded against be “within the 
District” or “within the jurisdiction of the Court.” Indeed, 
any statute which attempted to dispense with this necessary 
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requisite would constitute a deprivation of property without 
due process of law. 

Neither applications for letters patent nor the letters them¬ 
selves constitute property in any such sense as gives them 
a situs so as to vest a court with jurisdiction in ran. 
The respondent conceded this proposition in the Court be¬ 
low. 

“The franchise which the patent grants consists al¬ 
together in the right to exclude everyone from making, 
using or vending the thing patented, without the per¬ 
mission of the patentee. This is all that he obtains by 
the patent.” Bloomer vs. McQuewan, 14 How., 539, 
549; Paper Bag Patent Case, 210 U. S., 405, 425. 

“The right to make, use and sell an invented article 
is not derived from the patent law and was always the 
right of the inventor. The act secures to the inventor 
the exclusive right to make, use and vend the thing 
patented, and consequently to prevent others from exer¬ 
cising like privileges without the consent of the patentee. 
(Citations.)” Bauer and Cie vs. O’Donnell, 229 U. S., 
1 , 10 . 

“A patent right does not confer even the right to 
use the invention. The inventor had that right before. 
It is merely an incorporeal right to exclude others from 
using the invention. * * * This is a personal right.” 
Jewett vs. Atwood Suspender Company, 100 Fed. Rep., 
647. 

A patent right is incorporeal property, not susceptible of 
actual delivery or possession. Waterman vs. MacKenzie, 
138 U. S., 252, 260. 

“There would certainly be great difficulty in assent¬ 
ing to the proposition that patents and copyrights, held 
under the laws of the United States, are subject to seiz- 
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ure and sale on execution. Not to repeat what is said 
on tta. subject, In ,4 Howard, 531, !dd“ 

hat these incorporeal rights do not exist in any par¬ 
tial ar State or district; they are coextensive with die 
United States. I here is nothing in any act of Congress 
or in the nature of the rights themselves, to give them 
legality anywhere, so as to subject them to the process 
of courts having jurisdiction limited by the lines of 
States and districts. I hat an execution out of the 

.Vf* C ?™" 10n i ' leas for th e County of Bristol, in 
the State of Massachusetts, can be levied on an incor¬ 
poreal right subsisting in Rhode Island, or New York 
will hardly be pretended. That by the levy of such an 
execution, the entire right could be divided, and so 
much of it as might be exercised within the County of 
Bristol, sold, would be a position subject to much diffi- 
451 Stevens vs - Gladding, ct al., 17 Howard, 447, 


The foregoing excerpt is quoted approvingly in Ager vs 
Murray, 105 U. S„ 126, 130-31, the Court adding: 

The difficulties of which the learned justice here 
speaks are of seizing and selling a patent or copyright 
upon an execution at law, which is ordinarily levied 
only upon property, or the rents and profits of property, 
that which has a visible and tangible existence within 
the jurisdiction of the court and the precinct of the 
officer; and do not attend decrees of a court of equitv, 
which are in personam, and they may be enforced in all 

cases where the person is within its jurisdiction (Cita- 
tions.)” 

The case was one in which the defendants were personally 
before the Court and had filed answers. 

“The Government grants to an inventor the exclusive 
privilege of manufacturing and selling a certain named 
article. It is an incorporeal right, franchise or privi- 


lege attached to the person, protected by the law as a 
property right, but having no situs separate from the 
individual who possesses it. This right may be trans¬ 
ferred, in which case the assignee occupies the position 
of the patentee; but the character of the privilege re¬ 
mains the same. It follows that, before a court can 
deprive an individual of this privilege, it must have 
complete jurisdiction of him personally. No statute 
could eliminate this requisite; for to permit a court, in 
the absence of jurisdiction of the defendant personally 
to determine his personal privilege would not constitute 
due process but would deprive one of property without 
notice or hearing. (Citations.) * * * An action to 
determine ownership of letters patent is strictly in per¬ 
sonam, jurisdiction to determine which must be obtained 
by personal service of process upon the defendant with¬ 
in the territorial limits of the court’s jurisdiction.” 
Roots Company vs. Decker, 111 Minn., 458, 461-62. 

See. also, Wilson vs. Martin-Wilson Fire Alarm Company, 
151 Mass., 515, 520; Elmendorf, et al, vs. American Com¬ 
bustion Company, et al, 80 N. J. Eq„ 461, 463-65. 

The argument thus far has proceeded upon the theory that 
the bill states a case within the Court’s jurisdiction, if patent 
rights have a local situs, but that assumption is far from 
correct. The bill only asserts that the inventor assigned an 
interest to the appellant and that the appellant and appellee 
had already become partners, but does not show to what 
either the assignment or the partnership related. 

II. 

Upon wholly different grounds, however, appellee is en¬ 
titled to no relief for the reason that the Court can acquire 
no jurisdiction of a thing which is non-existent, even though 
when it comes into being it might be of such a character as 
to have a local situs, clearly and unquestionably. Thus if A 
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agrees with B to sell him all the eggs which his hens shall 
lay in a given period of time, and before they have laid any, 
A enters into a like contract with C, and B thereupon sues 
A for the specific performance of his contract, the Court can 
not take cognizance of the suit because there is nothing in 
existence upon which its decree can act. With even greater 
force, must this rule apply, if, in the supposed suit A is a 
non-resident and B attempts to obtain jurisdiction by publi¬ 
cation, even though the hens be at the time within the terri¬ 
torial jurisdiction of the Court. 


An assignee of a thing to come into existence in the future 
can acquire no right therein until it comes into existence’ 
Osborne Jr vs . Jordan, et al, 3 Gray, 277; Nebraska 
| o me Plow Company vs. Fuehring, et al., 60 Nebr., 316- 
Holmes vs. Bell, et al., 139 App. Div., 455, 462; McDonald 
vs. McDonald. 58 N. C„ 211; Taylor vs. Swafford, et al 

^ enn .- 303 ’ 30a et **9-: Pierce vs. Robinson, 13 Cal., 
116; Ruple vs. Bindley, 91 Pa. St., 296. 


III. 


That an assignment made by an inventor, of an interest 
>n a specific invention, or in the application for letters patent 
thereupon, or in the letters patent to issue, gives him no 
greater interest than the assignment purports to convey 
seems too clear for argument. A fortiori, it conveys no 
interest in an improvement upon that invention, made either 
by the same inventor or by him in conjunction with a third 
party. Surely, the partner of the assignee, who has no rela- 
uon to the inventor, can acquire through the assignee no 
right which he does not himself possess. 

The assignment of an invention relates only to the inven¬ 
tion existing at the time of the making of the assignment, 
and does not include improvements thereupon, in the absence 
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of language clearly manifesting such intention. Adam vs. 
Turner, 73 Conn., 38; Lamson, et al. vs. Martin, et al., 159 
Mass., 557; McFarland, et al. vs. Stanton Mfg. Co., 53 N. J. 
Eq., 649; Allison Bros. Co. vs. Allison, 144 N. Y., 21, 29. 

IV. 

We have already seen that letters patent have no locality 
or situs. Neither the application therefor nor the papers 
relating to such application can stand in any different situa¬ 
tion. But the bill also says that, “All rights, models, draw¬ 
ings and everything applicable to said inventions are in the 
District of Columbia (Rec., p. 3). It does not aver what 
these 'rights ’ or “everything” are, and it can not be seri¬ 
ously contended that these words have any meaning in the 
bill. 

But has the Court any jurisdiction because of reference 
to models and drawings ? Without stopping to do more than 
note that there is nothing in the bill from which the Court 
could determine how many models or drawings there are, 
or what they are, we maintain that the mere statement that 
models and drawings are in the District of Columbia is not 
sufficient to give the Court jurisdiction to impose a lien on 
them in favor of a partner of an assignee of the undivided 
interest in something—perhaps the invented thing, perhaps 
the application, or perhaps the prospective letters patent, but 
certainly nothing more. The bill shows quite clearly that 
there was an original invention by Lewis, and an improve¬ 
ment by Lewis and Middleton, but it does not show whether 
the drawings referred to relate to the one or the other, or to 
both, nor does it aver whether the appellant ever acquired 
any interest therein, or if he did that he transferred such 
interest or any part thereof to the appellee, who frankly 
conceded in the Court below that, if jurisdiction can be 
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obtained the warrant therefor must be found in the para¬ 
graph of the bill now under consideration, and we submit 
it is not sufficient for the purpose. 

“The right of property in the physical substance, 
which is the fruit of the discovery, is altogether dis¬ 
tinct from the right in the discovery itself, just as the 
property in the instruments or plate by which copies of 
a map are multiplied is distinct from the copyright of 
the map itself. (Citations.)” Patterson vs. Kentucky, 
97 U. C., 501, 506; Bloomer vs. McQuewan, 14 How¬ 
ard, 539, 549; Henry vs. Dick Company, 224 U. S., 1, 
29. 


V. 

Upon the foregoing considerations it is believed that, to 
maintain the present suit upon the allegations contained in 
the bill will constitute a deprivation of property without 
due process of law. Pennoyer vs. Neff, 95 U. S., 714. 

It is accordingly respectfully submitted that the order of 
February 8, 1918, overruling the motion to vacate should be 
reversed, and that the motion itself should be granted. 

Respectfully, 

W. C. Sullivan, 
Attorney for Appellant. 
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IN THE 


(Eourt of KppmlB, itstrirt of (Solmttbta 


April Term, 1918. 



Special Calendar 10. 


Harry M. Leonard, Appellant, 
vs. 

Edmund Russell Vogler, Appellee. 


BRIEF FOR APPELLEE. 


STATEMENT OF FACTS. 

This case is here on special appeal allowed by this Court 
to it from an order in the Supreme Court of the District 
of Columbia, overruling appellant’s motion to vacate an 
order of publication against him therein. 



Statement of the Bill. 

1. That both plaintiff (appellee) and defendant (appel¬ 
lant) are subjects of Great Britain, and residents of B. C. 
Canada. 

2. That a certain Lewis (defendant) applied (No. 
167891) in the U. S. Patent Office, in the City of Wash¬ 
ington. District of Columbia, for a patent covering a ,'r- 
tain rapid-fire gun of which he is the inventor. (Rec., p. 2.) 

3. That said Lewis assigned forty-five (45) per cent 
therein to appellant, Harry M. Leonard, retaining fifty- 
five (55) per cent unto himself, Lewis. That appellant 
and appellee became partners, by contract, equally therein, 
wherein each were to place certain like sums of money in 
the furtherance or consignation of said invention and said 
enterprise, and were to own said forty-five (45) per cent 
equally between said appellant and appellee. (Rec., p. 2.) 

4. That said appellee in furtherance of said agreement 
with appellant (which was contained in verbal and written 
communications between them) placed sixteen hundred and 
sixty-nine dollars and sixteen cents ($1,669.16) in further¬ 
ance of said agreement and said enterprise, but that said 
appellant placed nothing therein. (Rec., pp. 2-3.) 

5. That said appellant, without knowledge or consent of 
appellee, thereafter assigned said forty-five per cent interest 
aforesaid, retaining unto himself, appellant, twelve per cent 
(12%) only, to obtain money from defendant Flint, in said 
enterprise. That in order to make the invention auto¬ 
matic (which it was not at the time) to meet the govern¬ 
ment’s requirements the said Lewis and defendant Middle- 
ton “improved the invention by making the same automatic, 
and embodying and including therein the main features of 
said original application No. 167891, to wit, retaining the 
magazine and feed features of said original invention.” 
(Rec., p. 3.) 




6. 7 hat all of said inventions were included in the con¬ 
tracts between appellant and appellee. ' 

7. “That the original papers filed in the U. S. Patent 
Office, in said application 167891, and other papers relating 
thereto, and all rights, models, drawings, and everything 
applicable to said inventions are actually in the District of 
Columbia, and subject to the jurisdiction of this Honorable 
Court.” (Rec., p. 3.) 

8. Appellee prays for writs of subpoena, and for publica¬ 
tion against non residents; that appellant be enjoined tem¬ 
porarily and permanently from dealing with said invention, 
improvements, application, drawings, models, or anything 
relating thereto, or the said twelve per cent therein; for an 
accounting against said Leonard; for a lien on said twelve 
per cent remaining aforesaid in said invention, improve¬ 
ments, application, drawings, and models, and to have title 
thereto, discovery, and further relief. (Rec., p. 4.) 

ARGUMENT. 

I. 

It is not contended by appellee that an application for 
letters patent, or letters patent themselves, issued by the 
government have a situs or locality in any such sense as to 
render them the basis of a proceeding in rem so as to be 
subject to the jurisdiction of any Court upon publication 
and without personal service of process. 

II. 

Appellant’s point No. 11, page 3 of argument, is as fol¬ 
lows: 

“That an assignment of a thing not yet in existence, exe¬ 
cuted in the most solemn form, is not the subject of judicial 



cognizance until that thing has come into exist- 

ENCE.” 

It will be observed that, while one can not sell, he may 
make a valid agreement to sell a thing to which he has no 
present title or is not in existence. But as will be observed 
by the Statement of Facts, appellee’s money, under contract 
with appellant actually went into the invention and enter¬ 
prise, and that the models and drawings thereof, and a 
part of said enterprise and invention have come into and 
are in existence, and are actually in the District of Co¬ 
lumbia. 

III. 

Appellant assigns as a third point of argument that 

“An assignment of an invention or of letters patent 
thereupon, or of the application for such letters patent, does 
not carry any interest in subsequent inventions of the same 
or different inventors, whether they be original inventions 
or improvements upon the one assigned. (Brief, p. 3.) 

In his analysis of this proposition (Brief, p. 8), appel¬ 
lant says: “The assignment of an invention relates only 
to the invention existing at the time of the making of the 
assignment and does not include improvements thereupon, 
in the absence of language clearly manifesting such inten¬ 
tion.” 

The original bill in this cause clearly sets forth language 
clearly manifesting such intention when it says (Rec., p. 3) : 
“That all of said inventions were embraced in the contract 
between plaintiff and defendant Leonard,” meaning appel¬ 
lant and appellee. It will be further seen by the statement 
of facts that the second invention was but an addition to 
the first, retaining the main features of the first, and that 
both inventions, models and drawings, are actually in the 
District of Columbia. (Rec., p. 3.) 
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IV. 

Appellant in his fourth Point of Argument states that 
an assignment of letters patent carries with it no interest in 
“models, drawings and everything,” or in any of them 
without a reference thereto in the assignment or language 
broad enough by its terms to include the same, nor can a 
suit be maintained concerning them without some descrip- 
tion or designation thereof. 

Appellee states in his original bill (Rec., p. 2) the fol¬ 
lowing facts, that defendant Lewis invented a certain rapid- 
fire gun and filed an application therefor No. 167891, U. S. 
Patent Office, Washington, D. C. That Lewis assigned a 
45 per cent interest therein to appellant; that appellant 
agreed to go in partnership with appellee in said invention 
and enterprise, each to put up an equal amount of money 
therein, and to own equally between them said 45 per cent 
interest. (Rec., p. 2.) Vogler (appellee) placed $1,669.16 
in said enterprise, but appellant placed nothing therein. 

Appellant Asks What are the Models, Drawlngs? 

Paragraph 5, Record, p. 3, states that “the original papers 
filed in the United States Patent Office in said application 
No. 167 and other papers relating thereto, and all rights, 
models, drawings and everything applicable to said 
inventions are actually in the District of Columbia,” etc. 

Models and drawings referred to are the models and 
drawings applicable to said inventions, namely, the 
aforesaid rapid-fire gun inventions, and each and both of 
them. Can there be any doubt in the world but that these 
properties which are actually and physically in the District 
of Columbia are subject to the jurisdiction of this Court. 
Does the appellant contend that these models can not be 
identified from this description, or that there is any uncer- 
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tainty in the mind of appellant just which models and draw¬ 
ings are meant? 

That property real and personal in the District of Colum¬ 
bia is subject to the jurisdiction of this Court can not be 
questioned for a moment in regard to this proceeding. 

Section 105 of the Code of Laws for the District of 
Columbia provides as follows: 

“Publication may l)e substituted for personal service 
upon anv defendant who can not be found and who is 
shown by affidavit to be a non resident in suits for the 
enforcement of Mechanics’ Liens and all other liens 
against real or personal projierty within the District, 
and in all actions at law and in equity which have for 
their immediate object the enforcement or establish¬ 
ment of any lawful right, claim or demand to or 
against any real or personal property within the juris¬ 
diction of the Court.” 

In Jones against Rutherford, 26 App. D. C. 114, 33 
Wash. Law Rep. 498, wherein the plaintiff therein claimed 
an attorney's lien on a Treasury Draft, by reason of his 
contract, the Court held: 

“It is very clear, therefore, that this suit falls within 
the class of suits wherein notice by way of publica¬ 
tion is authorized, provided that the draft drawn,in 
favor of the appellant can be regarded as personal 
propertv within the District of Columbia, or within the 
jurisdiction of the Courts of the District. It is drawn 
here bv the Treasurer of the L r nited States; it is 
physically present here; it is deliverable here; it has 
no other situs. It is true, it may be made payable 
elsewhere, in New York, New Orleans, or San Fran¬ 
cisco, or at any other place where it may suit the 
claimant and the officers of the Government, but it is 
not apparent how any such circumstance as that can 
affect the character of the paper as personal property 
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